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10 August 2010

The Honorable Joe Simitian, Chair

Senate Select Committee on Delta Conservation,

     Conveyance & Governance

State Capitol

Sacramento, CA 95814

RE: State Water Board Delta Inflow Criteria

Dear Senator Simitian:

     I wish to thank you for the kind invitation to address the Select Committee regarding the State Water Resources Control Board’s unanimously adopted Delta Flow Criteria.  Unfortunately, I had made plans for the hearing to be convened immediately upon adjournment on Monday and had a family commitment to be back in the Bay Area by 7:00.  I was, thus, unable to stay for the delayed hearing to take place.  I have, however, put my testimony in writing for you and committee members and have attached it here.  If you, other committee members or staff, have questions, I will be happy to submit those to you in writing.  Thank you again for the kind invitation to testify.







Sincerely,







W.F. “Zeke” Grader, Jr.







Executive Director

cc: Members, Select Committee on Delta Conservation, Conveyance & Governance

Statement of Zeke Grader, Executive Director

Pacific Coast Federation of Fishermen’s Associations

To The 

California State Senate Select Committee on

Delta Conservation, Conveyance & Governance

State Capitol, Sacramento

9 August 2010

     Senator Simitian, members of the Select Committee.  My name is Zeke Grader and I am the Executive Director for the Pacific Coast Federation of Fishermen’s Associations (PCFFA), a position I have held since 1976.  PCFFA represents working men and women in the West Coast commercial fishing fleet, including the majority of organized fishermen in the salmon and Dungeness crab fisheries – resources that are directly affected by the health of the San Francisco Bay/Sacramento-San Joaquin Delta estuary ecosystem.  Thank you for the opportunity to testify here today.

     Unlike my distinguished colleagues on this panel, I am not a scientist, but an association head and an attorney.  My organization, however, along with some of its member associations before that, has had a long-standing involvement with the effort to protect the Bay-Delta estuary and the fishery resources that ecosystem supports. Our involvement predates the organization of PCFFA in 1976 to the old Delta Ecosystem Advisory Committee (DEAC), followed by participation (through The Bay Institute of San Francisco) in the 1980’s SWRCB estuary flow hearings and the Bay-Delta Advisory Committee (BCAC) established by CalFed. Most recently we participated in the State Water Resources Control Board’s proceedings on the establishment of flow criteria for the Delta, represented by veteran fishery scientist William Kier (Kier Associates).

     As I have recounted to you Senator Simitian, when I first came to Sacramento in 1976 on behalf of the fishing fleet, my “marching orders” at the time were to work for the passage of a Peripheral Canal.  The canal had been offered up as a “fish friendly” alternative to the various barrier proposals, including the “Reiber Plan,” that were being put forward for transporting Northern California’s water to the arid west side of the San Joaquin Valley and Southern California. My father, as Deputy Resources Secretary under Governor Pat Brown, had participated in the early development of plans for a peripheral canal to take Sacramento River water around the Delta and ship it south.  

     Our ideas for fish protection and restoration at the time were fairly naïve.  There was still the notion that simply removing barriers – usually log jams – in our coastal streams would return them to productivity.  There was little understanding of the need for complex structure or nutrients in a stream, much less the critical role the estuaries of the coastal streams played in salmon survival.  We still believed we could mitigate dams across streams by building spawning channels. And, when it came to the Delta, the notion was all we had to do was provide the Sacramento salmon a safe trip to the ocean and stop the reverse flows on the San Joaquin and all would be fine.  The functioning and importance of an estuary was not part of that early consciousness of fishermen or even within the fishery agencies.  Indeed, it is still not part of the consciousness of many today, including those pushing the euphemistically entitled “Bay Delta Conservation Plan” or BDCP.  

-2-

     For PCFFA, we have learned a lot in the past 35 years.  We have a much greater understanding of the environment and ecosystems as they affect the fish that provide us with jobs and the public with healthful food.  Moreover, we have a much greater appreciation for estuaries, their function and importance.  Our positions have evolved as a result; we do not continue to pursue the false assumptions, techno-fixes and grand construction schemes of the 1950’s-1960’s era that continue to muddy California’s water debates of today. 

     PCFFA comes to the debate over water, not as “policy wonks,” environmentalists, ideologically-driven or possessing any particular agenda other than an interest in the protection and restoration of the fish resources that support our jobs.  Over time, the evidence to us has become clear, that to restore the fish - and thereby protect the livelihoods of fishermen -freshwater inflow through the Delta to the Bay is critical for maintaining the salmon runs that have accounted for 90 percent of our production. If we thought a peripheral canal or less flow would help the fish, that’s what we’d advocate. But they don’t.

     What we have learned over the past 35 years, working with scientists and ecologists, along with what we have observed in efforts to protect and rebuild fish populations, is that estuaries play a critical role in the life stages of most of the fish and shellfish stocks we depend upon.  Estuaries are those areas where fresh water from our streams and rivers mix with tidal flow to create brackish, nutrient-rich waters, serving as spawning grounds for some species, nurseries for others or, in the case of salmon, where young fish build strength and girth transitioning from a fresh water environment to life in the ocean. The water flowing into these estuaries and out to the ocean is not being wasted, but put there by the creator to great use producing resources.  For working fishing men and women this means food and jobs, while for others it is recreation or just quality of life.  Flows into the sea from Hyperion and any number of sewage outfalls is the wasted water; freshwater flowing through the Delta to meet the tidal flows from the Golden Gate is life giving - nurturing our environment and economy alike.

     Along the Pacific Coast the most productive fishing grounds are typically found offshore the estuaries of rivers, along with deep canyons and their upwelling.  And, along the west coast of North and South America, the single largest and most important estuary is our Bay-Delta, a continuum that stretches from Sierra streams to the Gulf of the Farallones. Although not as visually spectacular as Yosemite, Lake Tahoe or parts of the desert, the San Francisco Bay/Sacramento-San Joaquin Delta is undoubtedly California’s most important ecosystem. 

     Last year, this Legislature in its package of water bills, wisely directed the State Water Board to review the science behind Delta flows and provide a recommendation for your Delta Stewardship Council, charged with the co-equal goal of restoring the Delta and providing for a stable water supply for Californians.  This action by the Legislature acknowledged that we could no longer ignore the science for flow criteria that at least two administrations had sought to bury and CalFed deliberately chose to ignore – as has BDCP up until now.  

     It was no surprise therefore when we read the staff report of the State Water Board regarding the flow criteria for the Bay-Delta estuary, nor was their surprise at the subsequent unanimous adoption of the flow criteria by the full Board.  While we might quibble with some parts of it, the overall thrust of the report is correct: too much of the Delta’s fresh water has been diverted and about half of that level of diversions will have to be restored if we hope to recover this estuary ecosystem and the vast resources it has supported.  
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     This recommendation by the Board is consistent with: 

 ●
the October 1988 SWRCB staff draft order (that was buried by the state administration with help from some legislative leaders), developed after two-years of a quasi-judicial proceeding taking scientific evidence;

  ●
the direction the SWRCB was taking in 1993 developing flow criteria, prior to its work ordered stopped on 1 April of that year;

  ●  
international research finding estuaries suffer serious ecological damage when more than 30 percent of their freshwater inflow is diverted; and  

  ●
the recent report by the National Research Council reviewing the salmon and smelt biological opinions for diversion levels from the Delta.

There is no certainty but….. Some would urge that the report be ignored; they criticize the science for lack of certainty.  What the evidence shows, however, is that there is more certainty about the relationship of flow to Delta health than there is between cigarette smoking and lung cancer. No amount of certainty, less perhaps the almighty beating these nay-sayers over the head with a stone tablet, will satisfy them because they don’t like what the science says – to preserve the Delta will require a reduction in the level of current diversions.   This legislature has told the climate change deniers where they can go, when it passed AB 32.  It needs the courage now to tell the flow deniers where they can go. 

Red herrings in the Delta. Others claim that flow is just one of a number of factors affecting the health of the Delta and its fisheries.  That is true.  But flow is the foundation upon which the Delta and its resources will be rebuilt.  Other stressors will need to be addressed, but those efforts will amount to little if flow is ignored. Aside from the volume of mixing freshwater with tidal inflow, flow affects water quality, it affects the amount of available habitat, it affects invasive species and it affects predation (greater flow levels tend to make baby fish less vulnerable to predation).   In fact, the biggest predation problem in the Delta may be from all the red herrings preying on the science. 

Balanced to extinction.  Finally, there are those attempting to marginalize the flow criteria recommendations arguing the health of the Delta and its resources have to be balanced with other needs for inexpensive water to facilitate growing crops on arid, saline soils or provide for new development where water supplies have not been secured.  While state law does anticipate the balancing of interests - indeed, much of your job as legislators is balancing competing needs and ideologies - that balancing being agued for here is no balance at all. Those arguing balance here want the water; the Delta, its resources and the economies those resources support be damned.   

     There is nothing to balance here.  The science is clear that current levels of diversion, much less the increases sought by the BDCP with a peripheral canal – now dubbed an “isolated conveyance,” will destroy the Delta and its fisheries.  It most certainly will mean the end for the salmon fishermen PCFFA represents, along with a substantial economic loss for coastal fishing communities.   

     These salmon and the Bay-Delta estuary are public trust resources, their existence cannot be “balanced away” for what are essentially private uses.  The court made that clear in the Mono Lake decision.  So the “balancing” argument being made regarding the flow criteria is bunk, being made by lawyers who have neither read the law or fail to understand it.  
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     Make no mistake, if the Delta Stewardship Council, BDCP or anyone else attempts to ignore the science here, under the guise of “balancing,” or focusing only on minor, less significant stressors (the “low hanging fruit”), or for lack of “certainty,” does so at their own peril.  Today’s courts might give them a pass on destroying the state’s most important ecosystem, a native food, coastal jobs and economies - unlike the earlier court in the Mono Lake case - but future generations, we are certain, will not be so generous in their judgment of those who knowingly and willfully destroyed this national treasure.   

Co-Equal is not Equal. Finally, while we appreciate the Legislature’s efforts last year in the water legislation to set two seemingly equal goals of restoring the Delta and providing a more secure water supply, the two cannot go hand-in-hand, as the flow criteria makes clear to use, if that water supply depends on current or increased levels of Delta diversions.  To paraphrase here Brown v. Bd. of Education, co-equal is not equal.  Increased stability and certainty in water supply, if the Bay-Delta estuary’s ecosystem is to be protected and restored, requires finding water from new sources outside of the estuary and its watershed.   

     We expect to hear from the westside water agencies and some municipalities that reducing the level of Delta diversions will cause massive economic losses and unemployment, forcing people to go without bathing or flushing the toilet.  Well that’s just crap.  Alternative sources - to current or additional diversions (through an “isolated conveyance”) and new reservoirs - have been identified by numerous credible sources, including DWR’s own committee’s reviewing California water supplies.  These alternatives are more secure than current reliance on the Delta.  None would be subject to a massive failure as a result of a major earthquake to hit the Delta. None would place species at risk.  And, at least one is long-term drought proof.  

     Water conservation/efficiency, reuse/recycling, groundwater storage and treatment, and “green” (i.e., elimination of problem intakes and discharges, and energy efficient) desalination all have far greater potential for expanding the state’s water supply and making it much more reliable – certainly without the environmental destruction and probably at less the cost than the 1950’s era proposals coming forward from the likes of BDCP.  In addition to some of the citizen reports that have come forward from DWR, organizations including the Pacific Institute, the Environmental Water Caucus, The Bay Institute and NRDC have all put forward reports that would preserve California’s environment, its farms and fisheries, and provide the public with ample and stable supplies - which continued reliance on the Delta will not.  What this means is that we can follow the science and the sky won’t fall, despite all the Chicken Little clamor created by Westlands and its ilk. 

     Frankly, we’re at a loss to explain why there are those fighting against more reliable and less costly water supplies, other than the hope, we suppose, of some of these wannabe water oligarchs they can lay claim to huge volumes of water for themselves for resale and development - all paid for by taxpayers through continuous water bonds and federal subsidies.  There is no other rational explanation that we can see.

    In our fisheries we use annual catch limits (or the functional equivalent for some crab and salmon stocks that do not lend themselves to quota management) to ensure our fisheries are sustainable.  It is time now, as the science makes clear, to begin establishing annual diversion limits for the Delta – based on the needs of the ecosystem instead of the monetary wants of the diverters.
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     PCFFA wants to thank the State Board and its staff for their excellent and courageous work in developing and adopting this flow criteria.  When you charged them with this task in last year’s legislation, it would have been easy for them to claim there was not enough time, to punt claiming there was no absolute certainty about the science. But they did not. They spoke truth to the powerful interests that have up to now denied the science, obfuscated and tried to bury it.  The science on flow is clear and it’s out there now for all to see.  

     We know, as Californians, that to save the planet (and prevent further acidification of our oceans), we have to reduce CO² emissions into the atmosphere.  We now know that to save the mighty Bay-Delta estuary, its salmon and other resources, we need to reduce diversions.  The State Board has spoken, now is anyone listening?  Will anyone act?

     Thank you again for the opportunity to comment.  I’d be happy to answer and questions from committee members or staff. 
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